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THE FRENCH SPOLIATION CLAIMS 
Part II 

The first article on this subject in the April number of The American 
Journal op International Law (pp. 359-380), dealt with the general 
principles upon which these claims have been held by the Court of Claims 
to have been in their origin valid international demands against France, 
and to have been assumed as obligations of the United States by force 
of the treaty of September 30, 1800, the ratifications of which were 
exchanged July 31, 1801. 1 

The present article will be devoted to a review of some of the rules 
on which the Court of Claims proceeded in the details of its allowances. 

VALUE 

The following statement in the pamphlet published by John K. Kane, 
one of the commissioners for the distribution of the French indemnity 
of 1831, shows the principles upon which that commission proceeded. 2 

The vessel was generally estimated at her cost to the owner, deducting 
a reasonable percentage for her subsequent depreciation. The expense 
of constructing her, as entered in the builder's books of account, and the 
price paid for her by the claimant, or that for which an interest in her 
had been sold to others, were of course safe guides to her value at a 
certain time. The valuation sometimes found in the charter parties, 
and that stipulated in policies of insurance or embargo bonds, were also 
valuable, though rarely to be accepted as conclusive; and even modern 
depositions were sometimes resorted to. 

The commission though sitting at such a comparatively early day, 
stated that even then such evidence was not always obtainable. They 
therefore laid down the following general rules for the ascertainment of 
values; 3 

1 Public Treaties of the United States, 1875, pp. 224-232. 

2 Moore's International Arbitrations, Vol. 5, p. 4482. 

3 Ibid., p. 4483. 
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The seizure and description of the vessel, its place of construction, 
and its age were except in a few cases of foreign built vessels determined 
easily by the register; and the proximate, or rather the probable value 
was then fixed by reference to the general table of information which 
had been collected on the subject. This result was compared with the 
proofs in each case; and the table was made more accurate for future 
use by the repeated tests which were thus applied to it. 

The cargo when taken at sea was estimated at its price in the market 
from which it came, and the different charges which had contributed 
to increase its value. The bills of parcels of the claimants, their in- 
voices — taking care to strike out the debentures on foreign merchandize 
where they appeared to be included in the price — the sworn value in the 
manifests of exportation, and a comparison of these in some cases with 
other similar documents relating to other shipments, or with prices 
current of the day, enabled the board to fix the original cost with rea- 
sonable certainty. 

The Court of Claims proceeded on the same principles in the ascer- 
tainment of values under the French Spoliation Act of 1885. 

PREMIUM OF INSURANCE 

The premium of insurance paid by the owner of either the vessel or 
cargo has been allowed as part of the value of the thing lost. On this 
point the court has said: 

That the premium received, being part of the interest insured and paid, 
constitutes part of the insurer's loss, which he is entitled to recover. 4 

The commission on the French indemnity of 1831 allowed, — 

The fair and ordinary premium of insurance for the immediate voy- 
age, ascertained at the time of shipment and calculated to cover. This 
premium was regarded as a sufficiently exact equivalent for the hazards 
of the voyage, and as indicating definitely the increase of value which 
was gained by encountering them. It was therefore allowed, without 
inquiring whether the risk had been transferred by contract to an in- 
surer, or was borne by the owner himself. 5 

This same rule for the allowance of a fair premium of insurance for 
the voyage whether the risk was assumed by an underwriter or by the 
owner himself has been very generally followed by tribunals passing 

4 Schooner Delight, 21 C. Cls. 430, 441. 

8 Moore's International Arbitrations, Vol. 5, p. 4483. 
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upon international claims. Thus, the commission under the Van Ness 
convention of 1837-1838 allowed "a reasonable or fair premium of in- 
surance for the particular voyage, said premium to be rated with that 
usual or current at the time of the shipment; and this premium is to be 
allowed whether the owner was his own insurer or not." 6 

The commission on the Danish indemnity also allowed a premium of 
insurance without regard to whether actually paid to an underwriter or 
not. 7 

The Court of Commissioners of Alabama Claims, organized under the 
Act of June 23, 1874 (18 Statutes at Large, 245) for the distribution of 
the Geneva Award, allowed to owners of vessels and cargoes which were 
lost, as a part of their losses the amount of the insurance premium which 
they had paid. Mr. Hackett, in his work on the Geneva Award Acts, 
says (p. 109): 

Claimants who recovered judgment in the former court were allowed, 
as an item of loss, the premiums they had paid against both marine and 
war risks. 

So meritorious were claims for insurance premiums regarded as de- 
mands against the Geneva Award that the Act of 1882, which re-estab- 
lished that court for the distribution of the balance of the award, spe- 
cially provided for the allowance of all insurance premiums paid after the 
sailing of any Confederate cruiser on account of the increased risk 
thereby occasioned, even though the vessel was not actually captured. 8 

The Court of Claims adopted a rule of less liberality than any of 
these previous tribunals. It said: 

Insurance to cover is that amount of insurance which in case of acci- 
dent will entirely reimburse the insured for his loss. It includes not 
only the value of the property, but also the cost of the insurance pro- 
cured to protect it. 

Phillips in his work on insurance thus states the question argued 
here (Sec. 1221) : 

" The premium on the premium is to be included in computing the 
amount to be insured in order to cover the interest and replace the exact 
value of the subject in case of total loss." 

6 Moore's International Arbitrations, Vol. 5, p. 4542. 

•> Ibid., p. 4569. 

8 Act of June 5, 1882, 22 Statutes at Large, 98, § 5. 



632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Some of the claimants ask that they be allowed unpaid premiums of 
insurance as an element of the value of property lost, and if so that 
such premium be allowed upon the theory of insurance to cover. 

The able arguments and briefs of counsel for claimants on these ques- 
tions have been listened to and examined with great care. Whatever 
difficulty we might find were the matter here presented for the first time 
is removed by the precedents established by the Supreme Court. In 
the Anna Maria (2 Wharton, 325), the court allowed "the value of 
the vessel and the prime cost of the cargo with all charges, and the 
premium of insurance, where it has been paid, with interest." In MalUy 
v. Shattuck (2 Cranch, 458), the court said (citing The Charming Betsey) : 

"In pursuance of that rule the rejection of the premium for insurance, 
that premium not having been paid, is approved; but the rejection of 
the claim for outfits of the vessel and the necessary advance to the crew 
is disapproved. Although the general terms used in the case of The 
Charming Betsey would seem to exclude this item from the account, yet 
the particular question was not under the consideration of the court, 
and it is conceived to stand on the same principle with the premium of 
the insurance, if actually paid, which was expressly allowed." 

Following the Supreme Court we shall allow premiums of insurance 
when actually paid, and not otherwise. 9 

Thus, all allowances made by the Court of Claims for insurance pre- 
miums as a part of the losses are based upon premiums actually paid, 
and in no case include " insurance to cover " 

FREIGHT 

As the capture of a vessel before her arrival at the port of destination 
deprives her of freight for the voyage, all courts of admiralty allow 
freight as a part of the damages incurred by the wrongful breaking up 
of the voyage. The ground of this allowance by the commission on the 
French indemnity of 1831 was thus stated. 10 

As the premium of insurance represents the increase of value which 
is communicated to goods by the hazards they have encountered, so 
freight or the cost of carrying them indicates the increase of value they 
derive from their change of place. There is only this difference between 
the two; that the right to the full premium is fixed from the commence- 
ment of the risk, while the freight is not finally earned till the cargo 
arrives at the port of delivery. Both contribute to the value of the goods 
at the time of capture, the premium having imparted its entire amount, 

Schooner John, 22 C. Cls. 408, 426. 

10 Moore's International Arbitrations, Vol. 5, pp. 4483, 4484. 
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as a charge incurred at the time of shipment; the freight imparting such 
a share of its stipulated amount as is proportioned to the part of the 
voyage performed, pro rata itineris peradi. 

In estimating the pro rata freight, the board was guided by the practice 
which obtains in most of our commercial cities in the adjustment of 
average losses, and fixed it at two-thirds of the full freight on the im- 
mediate voyage. 

Yet, though the freight was allowed only as an element in the value of 
goods, it was not always or even generally awarded to the owner of 
them. The question remained as in all other cases to be settled by facts : 
Was he the party substantially aggrieved? If he had paid the freight, 
as was sometimes the case under special contracts, he received it back 
under the treaty; if he had not, the award was made in favor of the ship 
owner, as the real loser. 

Other courts and commissions passing on international claims have 
adopted similar rules as to freight. Thus, the Van Ness convention of 
1837-1838, deciding upon certain claims for captures made by Spain, 
adopted a rule that to the value of the vessel there was to be added 
"two-thirds of a fair freight where the voyage was not completed" u 
adding, indeed, a premium of insurance on the freight whether actually 
paid or not. 12 

The commission of 1832-1833, for the distribution of the Danish 
indemnity also "allowed two-thirds of a fair freight for the passage in 
which the loss occurred." 13 

The commission of 1834 on the Neapolitan indemnity allowed in all 
cases of capture and condemnation "freight, according to the registered 
tonnage of the vessel, at and after the rate of forty dollars per ton." 14 

Sir Edward Thornton, the umpire under the treaty of 1868 for the 
settlement of claims of citizens of the United States against Mexico, in 
marine cases "allowed the original value of the goods with the costs of 
freight, landing, etc." (Moore's International Arbitrations, Vol. 3, 
p. 3135.) 

The two successive Courts of Commissioners of Alabama Claims, 
organized under the Acts of 1874 and 1882 w followed the same rule, 

11 Moore's International Arbitrations, Vol. 5, p. 4541. 

15 Ibid., p. 4542, Pars. 2d and 5th. 

" Ibid., Vol. 5, p. 4568. 

14 Ibid., Vol. 5, p. 4585. 

15 18 Statutes at Large, 245; 22 Statutes at Large, 98. 
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although the act expressly excluded "unearned freights, gross freights, 
prospective profits, freights, gains or advantages." The court, in an 
elaborate and very able opinion, held that these terms did not prevent 
the allowance of freight for the voyage which was actually broken up 
by the Confederate capture out of which the claim arose, and allowed 
freight at the established rate of two-thirds for the voyage thus broken 
up. 16 

This well settled rule, as established by the decisions of so many tri- 
bunals, was in substance adopted by the Court of Claims, which made 
the following very thorough analysis of this question: 17 

The Nancy was under charter to sail from Baltimore to Jamaica, 
there to discharge cargo, reload, and return to Baltimore. While on 
her way to Jamaica under this charter-party she was seized on the high 
seas by a French privateer and lost to her owners. The question is 
now presented as to the basis upon which an allowance for freight should 
be computed. 

It is evident that freight earned is an element of value in the property 
lost. The ship owner has a right to expect a reasonable return upon 
his venture, and this return he finds only in the freight money. As be- 
tween the vessel and the cargo-owner the freight is regarded as an en- 
tirety due in no part until the arrival of the vessel at the port of des- 
tination. Between these two alone does this rule prevail — as to them 
the law has placed a certain construction upon the contract of affreight- 
ment to which they are parties — a construction well understood, ad- 
mitted, and certain. As to third parties no such rule prevails, and as 
against them freight is often recoverable, even when the vessel does not 
reach her destination. In cases of tort, such as collision, Dr. Lushing- 
ton says: "The party who had suffered the injury is clearly entitled to 
an adequate compensation for any loss he may sustain for the detention 
of the vessel during the period which is necessary for the completion of 
the repairs, and furnishing the new articles" (2 W. Robinson, 279), 
and he allowed gross freight, less the ordinary ship's expenses necessary 
to earn it. As a broad rule this is well enough, but it is not without pos- 
sible exception, for we may imagine an injury at a time when the vessel 
is not engaged in freight earning, although even then we probably look 
to the market for a proper measure of damages. 

The case of The Amiable Nancy (3 Wheaton, 560), and Smith v. Con- 
dry (1 How. 35), allowed only the "actual damage sustained by the 
party at the time and place of injury" without allowance for detention. 
In Williamson v. Barrett (13 Howard, 101), a collision case, the court 

16 The Geneva Award Acts, by Frank W. Hackett, pp. 47, 48, and p. 50, note 1. 

17 Schooner John, 22 C. Cls. 408, 459-464. 
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allowed damages for demurrage, adopting the rate of freight, less ex- 
penses, as a proper measure, three justices dissenting on the ground 
that the majority rule introduced too much uncertainty into the case 
and tended to increase the "stringency, tediousness, and charges of 
litigation in collision cases." They therefore preferred a rule granting 
full damages at the time and place of collision, with legal interest on the 
amount thus ascertained. 

The case of the Baltimore, arising from collision, was decided in 1869 
(8 Wall. 377) the court holding that the suffering party is not limited 
to compensation for the immediate effects of the injury inflicted, but the 
claim for compensation may extend to loss of freight, necessary expense 
incurred in making repairs, and unavoidable detention. Restitutio in 
integrum is the leading maxim in such cases, say the court, and in re- 
spect to materials for repairs where repairs are practicable there shall 
not, as in insurance cases, be any deduction for new materials in place 
of old, for this reason that "the claim of the injured party arises by rea- 
son of the wrongful act of the party by whom the damage was occa- 
sioned, and the measure of the indemnity is not limited by any contract, 
but is coextensive with the amount of damage .... Allowance for 
freight is made in such a case reckoning the gross freight less the charges 
which would necessarily have been incurred in earning the same, and 
which were saved to the owner by the accident, together with interest 
on the same from the date of the probable termination of the voyage." 

In case of capture the general rule is that the neutral carrier of enemy's 
property is entitled to his freight (Story, J., in the Comerceen, 1 Gallison, 
264). Sir William Scott held very firmly by this rule in the case of 
Der Mohr (3 C. Rob. 129, and 4 C. Rob. 315), a case of great hardship, 
appealing strongly to the sympathy of the court. In that case he said: 

"In an unfortunate case like the present, the court would certainly 
be disposed to give the captor all possible relief. I need not add that no 
relief is possible which can not be given consistently with the justice 
due to the claimant. The demand of freight is, I apprehend, an ab- 
solute demand, in cases where the ship is pronounced to be innocently 
employed. . . . The freight is as much a part of the loss as the ship, 
for he (the captor) was bound to answer equally for both. The captor 
has, by taking possession of the whole cargo, deprived the claimant 
of the fund to which his security was fixed. He was bound to bring in 
that cargo subject to the demand for freight. He was just as answerable 
for the freight of the voyage as for the ship which was to earn it, or 
which was rather to be considered as having already earned it. In the 
room of this fund the captor has substituted his own personal responsi- 
bility, for loss accrues by the fault of his agent. I see no distinction 
under which I can pronounce that the claimant is not as much entitled 
to the freight as to the vessel." (See also 1 Gallison, 274, the Anna 
Green.) 

Upon an open insurance policy gross freight is recoverable (2 Phillips 
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Ins., § 1238). As to insurance, the inchoate right to freight vests di- 
rectly "the ship has broken ground on the voyage described in the 
charter-party" and there is an insurable interest "where there is an ex- 
pectancy coupled with a present existing title" (Lucena v. Crawford, 
2 Bos. Pull. N. R., 269; 1 Phillips Ins., § 334, p. 192). 

Freight, then, is property insurable and collectible. It has value 
although the right as against the freighter may be inchoate until de- 
livery. As to the freighter the ship-owner is without redress, unless 
there be delivery in accordance with the contract, but as to an insurer 
or a tort-feasor, there is a right to redress upon the happening of an 
interruption of the voyage. The amount of that redress and the method 
of computing it in the cases now submitted to us of illegal capture are 
now to be decided. The ship-owner has a right to a reasonable return 
upon his investment, for the risk to which his property is subjected, for 
its depreciation while engaged in the undertaking, and for the expenses 
to which he is subjected in carrying it out. The measure of that return, 
based upon the theory of a completed voyage, he has himself fixed in 
his contract of affreightment. If his voyage be not completed, but be 
interrupted and his property lost by the act of a wrong-doer, then, as 
against that wrong-doer, the maxim restitutio in integrum applies. If 
the voyage were completed the difficulty would not be serious, for as 
a guide we should have a contract made by parties opposed in interest 
and familiar with the business. As the voyage has not been completed, 
an allowance of gross freight would be more than a restitutio in integrum, 
and would neglect a deduction for expenses necessarily to be incurred 
in completing the contract and in conveying the cargo to the point of 
delivery. To allow gross freight under these circumstances would in 
effect not merely reimburse the owner, but render the seizure a matter 
of profit to him, and we do not understand that punitive damages should 
be recovered in the cases now before us. The vessel having been de- 
stroyed before the completion of the voyage, has not been so long em- 
ployed as the contract contemplated, her crew have received less wages, 
and her hull and outfit have received less deterioration. She has only 
earned freight pro tanto. On the other hand, the expenses of freight 
earning are much greater at the beginning of the voyage than at any 
other period, for then advances are made seamen, stores are shipped, 
port charges and the cost of loading have to be met. Therefore, to 
divide the total freight by the number of days out of port would not 
be fair to the ship-owner; to deduct from the total freight the cost of 
the voyage from the place of destruction to port of destination would 
be a fairer rule, could those expenses be ascertained. 

To compute the amount of this freight in each instance is practically 
impossible, so that the court is forced to the adoption of some general 
rule which in our opinion is fair in result. The difficulty is not a novel 
one, and the method of solution not without precedent. Those familiar 
with the proceedings of prize courts know that a substantially arbitrary 
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rule is there often adopted in practice to enforce justice, and now, nearly 
a hundred years after the events from which these claims arise, when 
all witnesses are dead and many records destroyed, we are forced to 
this course, as it is evidently impossible to estimate in every instance 
precisely the proportion of freight earned. Where such an estimate can 
be made we shall make it, in other cases we shall adopt a general rule. 

In seeking for such a rule, we learn that in commercial cities, in the 
adjustment of average losses, there is a practice to award arbitrarily 
two-thirds of the full freight on the immediate voyage. This course 
was in effect followed by the commissioners under the treaty of 1831 with 
France, who made a similar allowance as a fair measure of the increase 
in value of the cargo by reason of the distance to which it had been trans- 
ported at the time of capture; and the award was made to the shipper 
if he had paid freight; to the ship-owner if the freight had not been paid. 

After carefully examining the cases before us we conclude that this 
rule is substantially just, and we adopt it. 

This brings us to another point. The Nancy was under charter for a 
round voyage — Baltimore to Jamaica and return. She was destroyed 
on the outward voyage. Is she entitled to an allowance for freight 
based upon the entire contract contained in the charter-party? 

As against an insurer or tort-feasor the inchoate right to freight vests 
when the vessel breaks ground "on the voyage described in the charter- 
party" (supra). An insurable interest in freight can not spring from a 
mere "expectancy" but may spring from an "expectancy" when this 
is coupled with "a present existing title." (Lucena v. Crawford, supra.) 

In cases of general average for jettison, Lowndes states the rule to 
be that "when a ship is chartered to fetch or carry a cargo belonging to 
the charterer, the freight under the charter must contribute to the 
general average, whether or not the cargo is on board the ship at the 
time of the general average act, since the loss of the chartered ship, 
whether laden or not, would deprive the ship-owner of his expected 
freight." (Lowndes on General Average, 236.) 

It has been held in this country that where a gross sum was to be 
paid as freight for a voyage out and return, the principal object of the 
voyage being to obtain a return cargo, the freight for the whole trip 
must contribute to general average on the outward voyage. (The Mary, 
1 Sprague's Decisions, 17.) The same rule has been adopted in cases 
of salvage. (The Nathanial Hooper, 3 Sumner, 542; The Progress, 
Edwards, 210; The Dorothy Foster, 6 C. Rob. 88; see also Livingston v. 
Columbia Insurance Company, 3 Johns. N. Y. 49; Hart v. Delaware In- 
surance Company, 2 Wash. C. C. 346.) 

The decisions on this question in the United States do not go so far 
as those in England, but we lean to the doctrine of Sir William Scott 
and Dr. Lushington, as better applicable to the cases now before us, 
that when a vessel is actually under contract for a voyage from one 
port to another, thence to proceed to a third, she has such "a present 
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existing title" in the freight money of the entire voyage as to authorize 
a recovery based upon the total freight money for the round trip. 

Of course she is not entitled to gross freight, and we must not be 
understood as intending any application of this principle to a vessel 
proceeding under a mere "expectancy" of finding cargo at her first port 
of call. The principle only covers those cases where there is an assurance 
of freight from her first port of call to her second, and a price stipulated 
to be paid therefor. 

Again, in the case of the Ship Tom, 39 C. Cls. 290, 296, the court said: 

At that day, when there was no telegraphic communication, and 
mail communication between England and America ordinarily involved 
months, merchants were in the habit of shipping their goods for a market. 
Ordinarily in such cases the shipper paid freight and charges, though 
a consignee was designated. Occasionally, and very rarely, an invoice 
or bill of lading notifies the master of the vessel that freight and charges 
are to be paid by the consignee 

The court has been careful in the application of this rule to confine 
the allowance to the actual damage sustained by the ship-owner and not 
to make it a source of profit. 

In the case of the Brig Sally, 41 C. Cls. 431, 437, the court made an 
actual computation of the freight based on the exact amount of cargo 
carried which appeared in that case: 

Claimants contend that freight should be paid on the gross tonnage 
of the vessel. The proof shows the amount of cargo actually carried, 
which is less than the gross tonnage. Two-thirds freight allowance on 
tonnage is an arbitrary rule adopted from the rule in commercial cities 
in the adjustment of average losses. This court has said, in discussing 
the claims for gross freight, that it must not be understood as intending 
any application of this principle to a vessel proceeding under a mere 
"expectancy" of finding cargo at her first port of call (Schooner John, 
22 C. Cls. R. 408, 463). With proof showing the amount of cargo car- 
ried, we are of opinion that the actual freight must be computed on the 
amount carried and not on the vessel's tonnage. The findings show the 
result to be an allowance to claimants whose proof entitles them to 
recover of one-half the value of the freight earnings, which amount to 
$706.46. The value of the cargo is fixed by the findings at $14,118 
and of the one-half interest in the vessel at $2,800, in favor of the legal 
representatives of Adams, the surviving partner of the firm of Adams & 
Loring. 
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In the case of the Sloop Hiram, 45 C. Cls. 9, 12, 13, the court ex- 
plained again the application of this rule, and repeated that the seizure 
was not to be made a matter of profit to the ship-owner: 

In the case of Hooper, administrator, v. United States (22 C. Cls. 408), 
it was said that the shipowner had a right to a reasonable return on his 
investment for the risk to which his property was subjected and for its 
depreciation while engaged in the undertaking and for the expenses to 
which he is always subjected in carrying it out; that the measure of 
that return, based upon the theory of a completed voyage, is fixed by 
the owner himself in the contract of affreightment; where the voyage 
be not completed, but be interrupted and the property lost by the act 
of the wrongdoer, then, as against the wrongdoer, the maxim restitutio 
in integrum applies. But because the seizure ought not to be made a 
matter of profit to the shipowner (the vessel having been taken before 
the completion of the voyage) and because the amount of the freight 
in each case being practically impossible to determine, the court adopted 
a general rule — not without precedent — to award arbitrarily two-thirds 
of the full freight on the immediate voyage. In laying down this rule 
the court was careful to say that where an estimate could be made the 
court would make it. 

In the most recent case on the subject, Brig Hope, 46 C. Cls. 211, 214, 
the court further made it clear that there must be proof that a cargo 
was actually being carried before freight earnings would be allowed. 

As the bulk was on board ship — that is, a cargo of some kind was on 
board — freight earnings appear made out unless the decree be disproved. 
Under these circumstances freight earnings are allowable because of 
the definiteness of the decree that there was a cargo being carried. 
Estimating freight on the proven tonnage of the vessel the amount 
aggregates on a two-thirds basis for the round trip the amount shown 
in the findings. 

In thus allowing freight earnings the court adheres to the rule that 
where actual freight can not be ascertained and consequently not com- 
puted for want of ascertainment, a two-thirds amount of full freight is 
allowable under the commercial rule adverted to and adopted in Hooper's 
Case, 22 C. Cls. 408, 

These full quotations show the care with which the court has confined 
the allowance of freight to making good an actual loss sustained by either 
the owner or the shipper as a necessary consequence of the capture. 
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LOSSES OP INSURERS 

At the date of these captures the business of marine insurance was 
carried on not only as to-day, by incorporated companies, but also by 
individual insurers. A single individual, however, rarely took the entire 
risk on the vessel or cargo. The business was done in the office of in- 
surance agents, who wrote a policy for a certain amount, and at a cer- 
tain rate of premium. This policy would be underwritten by a 
number of individual underwriters, each one of whom stated opposite 
his name the amount of the risk undertaken by him, and for which he 
received his proportionate share of the premium. 

On the occurrence of a loss each underwriter paid the full amount 
underwritten by him, if the loss was total, or a proportionate percentage 
thereof in case of partial loss. On familiar principles the underwriters 
have been held to be in all cases subrogated to the rights of the insured. 

The court said: 18 

When abandonment is made and the insurance paid the insurer stands 
in the place of the insured, and is entitled to all the advantages resulting 
from that situation, and this right relates back to the loss. (Park on 
Ins. 143; 1 Wash. C. C. 443; 12 Peters, 378; 1 Sumner, 328 and 400; 
Phillips on Ins., 1707; 2 Parsons on Mar. Ins. 194; 104 Mass. 107; 
12 Pick. 348.) 

"When a total loss has been paid there passes to the insurer not only 
what remains of the ship in a material form, but likewise all rights in- 
cident to the property of whatever kind. When a loss of any kind, 
whether total or partial, has been paid the insurer so far stands in the 
place of the assured that he is entitled to recover whatever compensation 
for the loss the assured may be able to recover from any third party." 
(Lowndes Mar. Ins. 223; Phillips on Ins., Sees. 1712 and 1723.) 

The Supreme Court supports this doctrine, saying it is a mistake to 
assert that the right of a marine insurer to proceed against a carrier 
after payment of total loss "grows wholly or even principally out of any 
abandonment; payment of a total loss without abandonment being 
sufficient to vest in the insurer the rights of the insured" (Hall and Long 
v. Railroad Co., 13 Wall. 367) ; while Phillips states the rule to be that 
"a mere payment of a loss, whether partial or total, gives the insurers 
an equitable title to what may be afterwards recovered from other 
parties on account of the loss. The effect of a payment of a loss is equiva- 
lent in this respect to that of an abandonment." (Section 1723.) 

In capture and condemnation there can be no spes recuperandi, for 

18 Schooner Delight, 21 C. Cls. 434, 438, 439. 
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the vessel, so far as the owners are concerned, has disappeared, and 
there exists no reasonable prospect that anything will at any time be 
recovered. "There is no existing hope," to use Chancellor Kent's 
language, "of recovery in this case (of capture), . . . and an abandon- 
ment . . . would have been as idle as if the property had perished at 
sea" {Grade v. The N. Y. Ins. Co., 8 Johnson, 245); and since the time 
of Lord Mansfield the capture of a neutral merchantman upon the 
high seas, especially when followed by confiscation, amounts to total 
loss and abandonment. (Goss v. Withers, 2 Burr. 683; 4 Cranch, 29; 
4 Dallas, 421; 3 Wheat. 183; 1 Wash. C. C. 145; 3 Mass. 238.) 

In the case of the Vermont, in which the opinion already cited was 
delivered by Chancellor Kent, the vessel had been captured, the capture 
declared illegal by the French tribunal; pending an appeal by the cap- 
tors, the cargo was delivered to the consignee upon bond given by them 
larger in amount than the insurance. The appeal was heard and the 
vessel with her cargo condemned, whereupon the insured sued upon the 
policy after expressly refusing to abandon. The court, holding aban- 
donment to be unnecessary, shows that any claim against the captors 
could only be prosecuted by the National Government, which, if com- 
pensation were obtained, would become trustee for the party having 
the equitable title to the reimbursement, and that this party is the in- 
surance company, "if they should pay the amount of the bond;" that 
is, the insurer would be entitled to what he paid. This is in accordance 
with the general doctrine of insurance law laid down by Lord Cockburn 
in the following language: 

"I take it to be clearly established in the case of a total loss, that 
whatever remains of the vessel in the shape of salvage, or whatever 
rights accrue to the owner of the thing insured and lost, they pass to 
the underwriter the moment he is called upon to satisfy the exigency 
of the policy, and he does satisfy it." 

And again (p. 440) : 

In one New York case (United Ins. Co. v. Scott, 1 Johns. 106) the 
court held that right of ownership in a captured vessel passed to the 
underwriters upon abandonment and payment of total loss; in another 
similar case (Robinson v. United Ins. Co., 1 Johns. 592), the insurers 
were sustained in their endeavor to bring trover against the owners for 
a cargo captured, abandoned, and paid for, while the case of Gracie held 
abandonment useless; and in the Chinese indemnity claims this court 
ruled (Hubbell v. United States, 15 C. Cls. R. 546) that underwriters 
who had paid losses sustained by reason of the capture and plunder of 
a vessel and cargo by Chinese pirates could participate in an indemnity 
fund paid therefor. 

These rules have been adhered to in all subsequent decisions of the 
Court of Claims. Where the loss of a vessel or cargo was paid for by 
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insurers whether individual or corporate, the Court of Claims has allowed 
the amount of the insurance so paid. 

Congress in its action on the conclusions of the Court of Claims has 
adopted a less liberal rule, and has made a distinction between in- 
dividual and corporate insurers. The acts appropriating for the pay- 
ment of these claims have contained a proviso, — 

That any French Spoliation claim appropriated for in this act shall 
not be paid if held by assignment or owned by any insurance company. 19 

This proviso does not prevent the payment of claims of individual 
underwriters. All such claims have been recognized and paid in all acts 
appropriating for the payment of these claims, passed up to the present 
time. 

BLOCKADE 

Vessels bound to a blockaded port of one of the belligerents are liable 
to capture and condemnation with their entire cargo by the other belliger- 
ent. This ground for condemnation was taken in some of the French 
decrees of the time, and was insisted upon on behalf of the United States 
in some cases as a defense to the claims. 

It was a rule of international law at that day as much as it is at the 
present time that a blockade to be binding must be effective, that is, 
sustained by sufficient force really to prevent ingress and egress of 
vessels. 

Marshall, when Secretary of State, just before his appointment as 
Chief Justice, wrote our Minister to England in 1800 that it is "of the 
last importance to neutrals that this principle be maintained unim- 
paired." M He even contended that where a storm momentarily blew 
off the fleet and forced it from its station, the blockade was temporarily 
interrupted, and "that, during such temporary absence, the co mm erce 
to the neutrals to the place should be free." 

The court on a careful examination of the history of the time has 
found that in view of the smallness and weakness of the French navy in 
comparison with the British at that date, there was no effective blockade 
of any of the possessions of Great Britain, and hence, that there could 

19 33 Statutes at Large, 800. 

20 Moore's Digest of International Law, Vol. 7, p. 789. 
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be no rightful condemnation of American vessels or cargoes on the ground 
of destination to a blockaded port. 21 

These captures, especially in the West Indies, where most of the claims 
arise, were made almost exclusively by privateers, of which the French 
Government commissioned a vast number, owing to the small number 
of vessels which the French Government herself possessed, to cope with 
the large and well appointed British navy. These privateers were built 
more for speed than for strength. Their object was to prey primarily 
upon merchantmen of their enemy, the British, and secondarily upon 
neutral commerce, including American. 

On encountering a British man-of-war, these privateers invariably 
took to their heels, failing in which they proved a ready capture to the 
British vessel. Any attempt on their part to blockade a British port 
would have been as futile as the paper pretense of doing so would have 
been ridiculous. 

CONTRABAND 

At the time of the occurrence of these claims there was much confu- 
sion in the understanding and practice of nations as to what was contra- 
band, as well as what was the consequence of the carriage of contra- 
band, as regards the ship and the rest of the cargo. 

The treaty of 1778 between the United States and France settled this 
question by making a very clear and definite list of goods which shall 
be regarded as contraband and those which shall not. It also declared 
that nothing but the contraband goods themselves shall be confiscated, 
and that the rest of the cargo, as well as the ship herself, shall be free 
from confiscation on account of the contraband goods. 

Congress, however, by Act of July 7, 1798 22 declared that on account 
of the repeated violation of the treaties by France, they should no 
longer be regarded as legally obligatory on the government or citizens 
of the United States. Up to the date of this Act the court has regarded 
all cases as governed by the terms of the treaty. After this date, how- 
ever, the court has taken general principles of international law, as 
understood at the time, as the sole guide for the decision of cases. 

21 Schooner John, 22 C. Cls. 408, 440-449. 
22 1 Statutes at Large, 578. 
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One of the questions most frequently arising has been in regard to 
horses. "Horses with their furniture" are expressly included by the 
treaty (Art. 24), 23 as within the description of contraband goods. The 
court has held that in general horses must be regarded as contraband 
even after the abrogation of the treaty, as well as while it was in force. 24 

On the other hand, in a case where after the abrogation of the treaty 
five horses constituting a small proportion of the cargo were carried by 
a vessel, they could not be regarded as contraband. 25 

On the question whether contraband articles "infect," as the expres- 
sion is used, other articles also, the court has inclined to the view, as 
the one prevailing at the date of these grievances, that contraband in- 
fects other articles belonging to the same owner, as well as the ship her- 
self, provided she belongs to the same owner as the contraband goods. 26 

This view, however, would not apply to cases arising previously to 
July, 1798, while the treaty was in force, as that treaty expressly exempts 
from all penalties of contraband all other property than the contraband 
itself, whether belonging to the same or a different owner. 27 

LAND SEIZURES 

Although the terms of the jurisdictional Act are broad enough to 
embrace all captures made under authority of the French Government, 
whether on land or sea, it has been decided that it was the intent of 
the Act to confine the jurisdiction of the Court of Claims to captures 
made at sea. The court therefore disallowed a claim for American prop- 
erty seized by authority of the French Government in 1796 on Italian 
soil. 28 

RESISTANCE TO SEARCH 

It is a well recognized rule of interna ional law that in time of war a 
belligerent cruiser or privateer is empowered to visit and search any 

23 Public Treaties of the United States, 1875, p. 210. 

24 Schooner Atlantic, 37 C. Cls. 17; Brig Lucy, 37 C. Cls. 97. 
26 Brig Juno, 38 C. Cls. 465. 

26 Schooner Bird, 38 C. Cls. 228. 

"Public Treaties of the United States, 1875, Treaty of 1778 with France, 
Art. 13, p. 207. 

28 The Leghorn Seizures, 27 C. Cls. 224. 
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merchant vessel encountered on the high seas for the purpose of ascer- 
taining whether the ship and her cargo are belligerent or neutral, as 
well as whether she is committing any offense against international 
law, which might render her liable to capture, such as carrying contra- 
band, or sailing to a blockaded port. 

The exercise of this right on the part of the belligerent implies a 
corresponding duty on the part of the neutral merchantman to submit 
peaceably to the visitation and search of the belligerent. 

The violations and disregard of neutral rights, which characterized 
the conduct of the French cruisers and privateers during this period, were 
such as to cause Congress to pass several Acts, modifying, so far as it 
was competent for Congress to do so, this established rule of international 
law. 

With this view, Congress, by Act of June 25, 1798, 29 authorized "the 
commander and crew of any merchant vessel of the United States" to 
"oppose and defend against any search, restraint or seizure, which shall 
be attempted" "under the authority of the French Republic." 

The Court of Claims, in numerous decisions, has held that while the 
mere fact of an American merchant vessel carrying an armament under 
the provisions of this Act did not render her lawfully liable to capture 
by French cruisers, yet resistance to search rendered her liable to cap- 
ture by the French vessel, and invalidates any claim which might other- 
wise be preferred under the Act of 1885. 30 

It seems hard that a vessel of the United States should be held to be 
acting in violation of international law for doing only what the laws of 
the United States permitted her to do. Yet the view of the court was 
that, whatever be the domestic laws of the United States, a claim could 
not arise against France if the conduct of the captured vessel amounted 
to a violation of international law, and that if such a claim could not 
arise against France it cannot against the United States, who assumed 
only the liability of France. 

29 1 Statutes at Large, 572. 

30 Schooner Industry, 22 C. Cls. 1, 37; Schooner John, 22 C. Cls. 408, 426-440; 
Schooner Nancy, 27 C. Cls. 99; Ship Rose, 36 C. Cls. 290; Ship Amazon, 36 C. 
Cls. 378; Schooner John, 37 C. Cls. 24; Schooner Mary, 37 C. Cls. 33; Schooner 
Endeavor, 44 C. Cls. 242. 
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RIGHT OP DEFENSE BEFORE CONDEMNATION 

In a number of cases brought before the Court of Claims, it appeared 
that the conduct of the captors was such as to prevent the master of 
the captured vessels from appearing before the tribunal or from inter- 
posing any defense to the proceedings to condemn the vessel and cargo. 
These acts of violence, preventing any effective defense against the pro- 
ceedings of the captors, have been of various kinds. 

In one case 31 these facts appear: 

On arriving at the port of Basse Terre the master and crew of the 
vessel were imprisoned until after the condemnation of the vessel, when 
they were put on board a vessel carrying a flag of truce, which conveyed 
them to the island of St. Christopher. By the action of the French au- 
thorities the master and owners of the vessel and cargo were prevented 
from appearing before the prize court and of defending the rights of 
the owners against the claim of the captors; and it does not appear 
that the master or the owners were in any way represented before said 
prize court or given an opportunity to be heard. 

In another 32 the officers and crew were taken off of the captured 
vessel and she was taken to Guadeloupe by a prize crew. When the 
privateer with the captured officers and crew on board got to Guadeloupe 
they found the vessel and her cargo already condemned and sold. Some 
part of the crew were put in prison. Others got liberty to work. 

In another 33 these facts appear: 

The Thetis was then ordered to Port au Paix, where the privateer 
belonged; that the captured vessel sailed in company with the privateer 
and a brig until spoken by a Spanish frigate, when the privateer left 
them; that they proceeded on the voyage, but came to anchor in com- 
pany with the brig in the bay of Monte Christe, where the prize master 
obtained a pilot and proceeded to Fort Dauphin; from thence the master 
went to Cape FranQois to put in a claim for the vessel and cargo, being 
the only officer left on board the Thetis; and thereupon the mate applied 
to the American consul at the cape for relief, and in company with the 
consul waited upon the French administration, but neither were per- 
mitted to see the authorities; thereupon they sent a petition in writing 

51 Schooner Good Intent, 36 C. Cls. 262. 

32 Brig Sa%, 37 C. Cls. 74. 

33 Snow Thetis, 37 C. Cls. 470, 471. 
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to the administration, but obtained no answer, and afterwards the prize 
master disclosed to the mate the condemnation of the vessel and the 
cargo. 

In still another u it was found: 

The sloop Townsend, Daniel Campbell, master, sailed on a commer- 
cial voyage August 28, 1798, from Boothbay, Massachusetts (now Maine) , 
bound for the English island of Antigua. While peacefully pursuing 
said voyage she was seized on the high seas, about the 1st of October, 
1798, by the French privateer Le Pelletier and carried to the island of 
Guadeloupe, and her master was thrown into prison, with the loss of 
all his sea clothes, books, and papers, where he remained for a period of 
about three months. He was examined in preparatory on the 10th day 
of October, 1798, while in prison, in which it was shown that the cargo 
consisted of boards, staves, shingles, and codfish. 

She was there condemned by the Tribunal of Commerce and Prizes, 
sitting at Basse Terre, on said island, and condemned on the ground of 
a want of r&le d'Squipage and an invoice of the cargo, whereby the same 
became a total loss to the owners. 

Again, in the case of the Brig Resolution? 5 it appeared, — 

That the master and crew were imprisoned at Pointe a Pitre and were 
held as prisoners of war, and that the master was not given an oppor- 
tunity to be heard by the court. 

In the case of the Schooner Rebecca, 36 it was found: 

Second capture. — Said Schooner Rebecca again sailed from Baltimore, 
August 30, 1796, under the command of Capt. John Hall, bound for 
St. Thomas and St. Bartholomew. On the 4th of October, 1796, while 
making her course for St. Bartholomew, she was visited and boarded 
by the French schooner of the Republic, L'Hirondelle (The Swallow), 
Captain Caneray, of Guadeloupe, who, having examined all her papers 
and found them in the most perfect regularity, allowed the Rebecca to 
continue her course. The next day the Rebecca was again boarded, 
this time by a French privateer called the Passe Partout, Capt. Lange 
Doucet. This vessel captured her and first conducted her to the French 
island of St. Martin, with her officers and crew on board. At that place 
they took the captain and supercargo off their vessel and transferred 
them to a French pirogue, in which they were taken to Basse Terre, 

34 Sloop Townsend, 42 C. Cls. 134, 136. 
36 No. 3278, H. Doc. 89, 58 Cong., 2 Sess. 
36 H. Doc. 1382, 60 Cong., 2 Sess. 
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Guadeloupe. They arrived at that port on the 14th of October,. 1796, 
and were there placed in prison. 

On the voyage from St. Martin to Guadeloupe the captain and super- 
cargo were kept in irons, fed only on bread without water, and kept on 
deck exposed to the sun and rain as well as to the sea washing over the 
vessel. On arrival at Guadeloupe the supercargo was put in prison and 
the captain not allowed to communicate with him. The vessel and cargo 
were condemned by decree of a court sitting at Pointe a Pitre in the 
absence of the captain and supercargo, and no knowledge was had by 
them of the proceedings or decree until it was shown to Captain Hall by 
the secretary of Victor Hugues, then governor of Guadeloupe. 

The condemnation was on the sole ground that the supercargo, Leon 
Haraneder, was a Frenchman by birth and had become naturalized in 
the United States, and that it appeared by his certificate of naturaliza- 
tion, which was taken from his possession and was examined by the 
prize court, that he renounced all allegiance and fidelity to all powers 
whatever and particularly to the French Republic, and that he was 
therefore an enemy of the French Republic, and being such enemy the 
schooner was good prize. 

In the case of the Schooner Juno,® William Burgess, Master, the 
captain "was treated like a dog by the French" and "was abused be- 
cause he refused to let the French have his cargo at the price they of- 
fered him," and firally died. 

In all these cases the court acted upon the rule laid down by Sir 
William Scott, afterwards Lord Stowell, in the English admiralty (as 
quoted 42 C. Cls. 150, 151): 

Before the ship or goods can be disposed of by the captor there must 
be a regular judicial proceeding, wherein both parties may be heard, and 
condemnation thereupon as prize in a court of admiralty, judging by 
the law of nations and treaties. 

Such violent proceedings on the part of the nation with whom we were 
on terms of peace excite indignation, even at the present day, and more 
than justify the conclusion of the court arrived at in all of them, that 
proceedings so violative of every rule of international law, and, indeed, 
every principle of justice, must be held to give rise to a valid 
claim primarily against the French Government, and ultimately 
against the United States who assumed the liabilities of France. 

Wherever the master or crew have been prevented by imprisonment 

37 H. Doc. 362, 60 Cong., 1 Sess. 
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or by enforced absence from the place of trial from making a proper 
presentation of their case before the French tribunal acting in prize, the 
condemnation is thereby invalidated. 
In case of the Schooner Maria, 39 C. Cls. 147, the court held: 

It was the right of the master to be present at the trial before the 
prize court to defend the owners; and where he was prevented by im- 
prisonment from so doing the proceeding was ex parte and wholly void. 

The opinion in the case of the Sloop Tovmsend, 3S thus sums up the 
rule: "A prize proceeding is no exception to the universal principle of 
justice which requires a proper legal hearing before condemnation can 
be ordered." 

PERSONAL INJURIES 

The descriptive terms of the jurisdictional Act of 1885 are "illegal 
captures, detentions, seizures, condemnations, and confiscations." On 
their face these terms seem broad enough to embrace injury to the per- 
son, as well as to property. This view would have special force in view 
of the many indignities and personal injuries which, as we have just 
seen, were inflicted upon the helpless American captains and their 
crews. 

Yet, just as we have seen that, although the terms of the Act are 
broad enough to include land captures, they have been limited to cap- 
tures at sea; so by parity of reasoning the court has concluded that 
claims for the capture, detention and confiscation of property alone 
were intended to be covered by the terms of the Act. It has therefore 
disallowed all claims based upon personal injuries. 39 

The concluding article in the next number of the Journal will deal 
with certain rules of exclusion of claims adopted by the court, as well 
as with the rules adopted by legislation and judicial decision, for assur- 
ing that the money allowed shall pass into the hands of the actual living 
next of kin of the original sufferer by French spoliations. 

George A. King. 

38 42 C. Cls. 134, 151. 

39 Brigs Fanny and Hope, 46 C. Cls. 214. 



